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DI SSENTI NG OPI NI ON

| respectfully dissent fromthat portion of the majority
opi ni on whi ch approves of the adm ssion of victiminpact evidence
during the sentencing phase of the trial. Acknow edgi ng the

precedent established in Payne v. Tennessee, 501 U.S. 808, 827, 111

S. CG. 2597, 2609, 115 L. Ed. 2d 720 (1991) that the adm ssion of
vi cti minpact evi dence does not per se violate the Ei ghth Anmendnent
tothe United States Constitution, | stated in dissent in State v.

Nesbit, 978 S.wW2d 872, 903 (Tenn. 1998), cert. denied, uU. S

_, 119 s. C. 1359 (1999), that

Payne v. Tennessee, 501 U S
808, 111 S. C. 2597, 115 L. Ed.2d
720 (1991), controls, | agree wth
the mpjority’s statenent that victim
| npact evidence is admssible if
adduced within the constraints of
due process and Tenn. R Evid. 403.

For the reasons stated below, | would hold that Article I, Section

8 of the Tennessee Constitution®! affords a greater neasure of

Tennessee Constitution, Article 1, section 8, provides:
“[t]hat no man shall be taken or inprisoned, or disseized of his



protection than the Ei ghth Anmendnent in this regard, and I am now
of the opinion that the adm ssion of victim inpact evidence is
unconstitutional unless its adm ssion is thoughtfully controlled
and carefully restricted. Accordingly, | would overrule State v.
Payne, 791 S.W2d 10 (Tenn. 1990), to the extent that it permts
the unlimted (or vaguely limted) adm ssion of victim inpact

evidence. Inits place, | would inpose narrow, definitive criteria

simlar to those established by New Jersey in State v. Mihammad,
678 A.2d 164 (N.J. 1996). Thus, Tenn. Code Ann. § 39-13-
204(c) (Supp. 1998)2 remmins constitutional so long as applied to
carefully control and thoughtfully restrict the adm ssion of victim

i npact evidence as herein outlined.

It is indisputable anong civilized societies that every
death includes the potential to devastate those |eft behind--be
they relatives, friends, or acquaintances. This has even nore

enphasis when human life is snuffed out by neans of crimnal

conduct . And every person has value; every person’'s death
freehold, liberties or privileges, or outlawed, or exiled, or in
any manner destroyed or deprived of his life, liberty or property,

but by the judgnment of his peers or the |aw of the land.”

Tenn. Code Ann. § 39-13-204(c)(Supp. 1998) states that:
“[t]he court may permit a nmenber or nenbers, or a representative
or representatives of the victinis famly to testify at the
sentenci ng hearing about the victim and about the inpact of the
murder on the famly of the victim and other rel evant persons.
Such evidence nmay be considered by the jury in determ ning which
sentence to inpose. The court shall permt nenbers or
representatives of the victims famly to attend the trial, and
t hose persons shall not be excluded because the person or persons
shall testify during the sentencing proceeding as to the inpact of
the offense.”



di m ni shes nmanki nd. 3 But as devastating as one’s death is to
famly, friends, and society, that effect should not be considered
in the determnation of the sentence to be inposed upon the
per petrator. Thus, to place enphasis on the nerit and
characteristics of the victimand his or her friends and famly
serves only to invert the traditional statutory function that
jurors perform in the sentencing process, violates evidentiary
rules of relevance, and runs counter to fundanental goals of

puni shnent .

The CGeneral Assenbly, in enacting Tenn. Code Ann. § 39-
13-204(1) (1997 & Supp. 1998), has provided anple criteria for the
determ nati on of punishment. A careful reviewof the juror’s role
in the capital sentencing scheme underscores the uncertainty that
victim inpact evidence insinuates into the previously refined

statutory sentencing process.

Absent the admission of victim inpact testinony, the
jury’'s sentencing decision is controlled by the statutory
aggravating and mtigating factors. |If the jury determ nes that
the State has proven beyond a reasonabl e doubt that the rel evant
aggravating factors outweigh any mtigating factors, then “the
sentence shall be death.” Tenn. Code Ann. 8§ 39-13-204(g) (1) (Supp.
1998) (enphasis added). But if the jury determnes that the State
has not proven that the rel evant aggravati ng factors outwei gh any

mtigating factors, then “the jury shall, in its considered

3Thi s thought was expressed by John Donne in Devotions Upon
Energent QOccasions, Meditation XVII1 (1624).

3



di scretion, sentence the defendant either to inprisonnment for life
W t hout possibility of parole or inprisonment for life.” Tenn

Code Ann. 8§ 39-13-204(f)(2)(Supp. 1998) (enphasi s added). Thus, the
jury’s role in capital sentencing is expressly limted to
consi dering whether or not the aggravating factors outweigh any
mtigating factors. That is why “evidence is relevant to the
puni shment, and thus adm ssible, only if it is relevant to an

aggravating circunstance, or to a mtigating factor raised by the

defendant.” Cozzolino v. State, 584 S.W2d 765, 768 (Tenn. 1979).

The particular “value” of the victim and the anount of
enoti onal damage and | oss suffered by surviving famly and friends
are not statutory aggravating factors under Tenn. Code Ann. 8§ 39-
13-204(i).* Additionally, one cannot even suggest that they are
inmplicitly included inthe list. None of the statutory aggravati ng
factors differentiates bet ween t he appropri at eness or
i nappropri at eness of the death penalty based on the perceived val ue
of the victinmis life as reflected in the testinony of the surviving
friends or relatives. Thus, under our statutory schene, how can we
say that victim inpact evidence is relevant to the issue of

puni shnment? W cannot. W should not.

And yet, in apparent acknow edgnent that victiminpact
evi dence bears no rel evance to any aggravating factor, the majority

has heret of ore condoned its adm ssi on as evi dencing the “nature and

“As a review of Tenn. Code Ann. § 39-13-204(i) denonstrates,
the statutory aggravating factors focus on the defendant’s cri m nal
history as well as the particular circunstances of the crine at
i ssue.



circunstances of the crine.” See State v. Neshit, 978 S. W2d at

890. The mpjority attenpts to limt the victiminpact evidence to
information which could fall wthin this characterization

Majority Opinion at _ [slip. op. at 17]; see also, State v.

Nesbit, 978 S.W2d at 891 (discussing those |limts). But, even as
l[imted by the majority, the type of evidence adm ssible remains
whol |y undefined, anorphous, and unduly prejudicial, a result

prohi bited by Article |, section 8 of the Tennessee Constitution.

| fully understand the notivation of those who espouse
the admi ssion of victim inpact evidence in capital sentencing
heari ngs and feel nuch sensitivity to the pain caused to those
whose | oved ones are lost in senseless killings. But in ny view,
because victim inpact evidence is not relevant to any of the
aggravating factors, or to the nature and circunstances of the
crime, its use during the sentencing hearing can only serve to
divert the jury’ s attention fromits primary role--to determi ne the
def endant’ s puni shnent for the crime commtted considering factors
of aggravation and mtigation. Such diversion deneans our capital
sentenci ng schenme and causes it to be unreliable, inaccurate, and

arbitrary, and thereby unconstitutional. See Saffle v. Parks, 494

U S. 484, 493, 110 S. . 1257, 1263, 108 L. Ed. 2d 415 (1990). As

| stated in Nesbhit,

Ceneral ly, victiminpact evidence is
unsettling because its use
encourages the jury to quantify the
value of the victimis |ife and urges
the finding that murder is nore
reprehensible if the wvictim is
survived by a bereaved famly than
if the victimhad no famly at all.




State v. Nesbit, 978 S W2d at 903. This shift in focus fromthe

crime and the defendant to the surviving famly and the victimis

the main criticismleveled at victiminpact evidence.

By displaying grieving friends or famly nenbers (or
noting their absence) to jurors, victim inpact evidence invites
jurors to deemit a greater crine (and thereby deserving of greater
puni shnent) to kill someone whose friends or famly, or both, are
willing and able to testify during the sentenci ng phase about their

grief.

Furthernore, the use of victim inpact evidence tenpts
jurors to becone nesnerized by the concept of “victinology.”
Through this concept, the issue of the deceased victins
“Innocence” is silently woven into the sentencing equation.
Prof essor Lynne N. Henderson’s description of “victimood” is

appropri at e.

[ T] he word “victini has cone to nean
those who are preyed wupon by
strangers: “Mictinmi suggests a
nonprovoki ng i ndi vidual hit with the
violence of “street crine” by a
stranger. The inmage created is that
of an elderly person robbed of her
life savings, an “innocent by-
stander” injured or killed during a
hol dup, or a brutally ravaged rape
victim “Victins” are not
prostitutes beaten senseless by
pinmps or “johns,” drug addicts
mugged and robbed of their fixes
gang nenbers killed during a feud,
or m sdeneanants raped by cel | mat es.
.o In short, the image of the
“victinf has become a blaneless,
pure stereotype, with whom all can
i dentify.



“The Wongs of Victinmis Rights,” 37 Stan. L. Rev. 937, 951 (1985).

Thus, as an extra-legal consideration, jurors are |ured
into determ ning whether the victimand his or her famly fit the
stereotype of “innocent victins.” If they do, this concept entices
jurors to vary puni shnment according to the perceived “i nnocence” of
the victim Thus, rather than orienting punishnent to the

perpetrator, punishnment is oriented toward the victim

In the sanme vein, victim inpact evidence inforns the
jurors about characteristics of the victimwhich easily translate
into “value of I|ife” assessnents, driven by evidence of the
victim s acconplishnments, support of famly, civic endeavors, and
unfulfilled dreans. These allusions to the victinmis financia
condition or social attainnment are sinply inappropriate for the

jury to consider in determ ning the sentence.

And finally, it has been suggested that the adm ssion of
victiminpact evidence runs counter to the theory underlying the
principles of punishment. Victiminpact evidence provides jurors
with the opportunity to vary puni shnment according to the degree of
vengeance sought by famly or friends. And yet under our statute,
t he purpose of punishnment is “to prevent crine and pronote respect
for the law.” Tenn. Code Ann. 8§ 40-35-102(3)(1997). Accordingly,
vengeance has no place in the determnation of the appropriate
sent ence. | ndeed, vengeance in the sentencing process breeds
disparity, and disparity is an unwelcone intruder into that

nmeti cul ous process.



The Supreme Court of New Jersey has devised a protoco
intended to reduce the possibility that jurors will msuse victim

I npact evidence. State v. Mihammed, 678 A.2d at 179. Under this

protocol, before victiminpact evidence is deened adm ssible, the

foll ow ng nust be acconpli shed:

The def endant shoul d be
notified prior to the conmmencenent
of the penalty phase that the State
plans to introduce victim inpact
evidence if the defendant asserts
the catch-all factor.®> The State
shall also provide the defendant
with the nanmes of the victiminpact
wi tnesses that it plans to call so
that defense counsel wll have an
opportunity to i nterview t he
W tnesses prior to their testinony.
The greater the nunber of survivors
who are permtted to present victim
i npact evidence, the greater the po-
tenti al for the wvictim inpact
evidence to wunduly prejudice the
jury against the defendant. Thus,
absent special circunstances, we
expect that the wvictim inpact
testimony of one survivor wll be
adequate to provide the jury with a
gl i npse of each victims uni queness
as a human being and to help the
jurors make an infornmed assessnent
of the defendant's noral cul pability
and Dbl anewort hi ness. Furt her,
m nors should not be permtted to
pr esent victim inpact evi dence
except under circunstances where
t here are no sui tabl e adul t
survivors and thus the child is the
closest living relative.

Before a famly nenber is
allowed to nmake a victim inpact
statenent, the trial court should

®Under the New Jersey statute, the defendant nmay introduce
evi dence concerning statutory mtigating factors, including what
the court refers to as a “catch-all factor” which is “[a]ny other
factor which is relevant to the defendant’s character or record or
to the circunstances of the offense.” NJ. Stat. Ann. § 2C: 11-
3(b)(5)(h) (Supp. 1998).



1d. at 180.

ordinarily ~conduct a Rule 104
(fornmerly Rule 8) hearing, outside
the presence of the jury, to nake a
prelimnary determ nation as to the
adm ssibility of t he State's
proffered victim inpact evidence.
The wtness's testinony should be
reduced to witing to enable the
trial court to review the proposed
statenment to avoid any prejudicial
content. The testinony can provide
a general factual profile of the
victim including information about
the victims famly, enploynent,
education, and interests. The
testi nony can descri be generally the
i npact of the victims death on his
or her imediate famly. The
testimony should be factual, not
enotional, and should be free of
i nfl ammat ory comment s or references.

. During the prelimnary
hearing, the trial court should
informthe victims famly that the
court will not allow a witness to
testify if the person is unable to
control his or her enotions. That
concern shoul d be alleviated by our
requirenment that the wtness be
permtted only to read his or her
previ ously appr oved t esti nony.
Finally, the court should al so take
the opportunity to remnd the
victims famly that the court wll
not permt any testinony concerning
t he victims famly nenber s
characteri zati ons and opi ni ons about
the defendant, the crinme, or the
appropriate sentence. Finally, the
trial court should inform the
prosecutor that any conments about
victiminpact evidence in his or her
sumat i on shoul d be strictly limted
to the previously approved testinony
of the w tness.



These clear rules stand in sharp contrast to the thin
limtations on admssibility inposed in Nesbit. In Nesbit, the
Court stated as foll ows:

Ceneral ly, victim i npact
evidence should be Ilimted to
i nformati on designed to show those
uni que characteri stics which provide
a brief glinpse intothe life of the
i ndi vi dual who has been killed, the
cont enpor aneous and prospective

ci rcunst ances sur roundi ng t he
i ndividual's death, and how those
circumstances financially,
enotional ly, psychol ogi cal |y or

physi cal ly inpacted upon nenbers of
the victimis imediate famly. . . .
O these types of proof, evidence
regarding the enotional inpact of
the nmurder on the victims famly
should be nost closely scrutinized
because it poses the greatest threat
to due process and risk of undue
prejudice, particularly if no proof
Is offered on the other types of
victiminpact. . . . ("It would be
very difficult to reconcile a rule
allowing the fate of a defendant to
turn on the vagaries of particular
jurors' enotional sensitivitieswth
our |ongstanding recognition that,

above all, capital sentencing nust
be reliabl e, accur at e, and
nonarbitrary.") However, there is
no bright-line test, and the

adm ssibility of specific types of
victim inpact evidence nust be
determ ned on a case-by-case basis.

State v. Nesbit, 978 S.W2d 872, 891 (Tenn. 1998)(footnotes &

citations omtted). Unlike New Jersey, this Court has not [imted
the nunber of victiminpact wtnesses allowed to testify; nor has
it furnished guidance for using wi tnesses who are mnors. Unlike
New Jersey, this Court has not |linmted the victi minpact testinony
to factual rather than enotional information; to the contrary, it

specifically allows evidence of the “enotional inpact of the

10



mur der . ” The nmere suggestion that the trial court “closely
scrutinize” enotional testinony in no way guides trial courts in
I npl ementing this suggestion. And finally, unlike New Jersey, this
Court does not require that the victiminpact evidence be reduced
to witing and read by the witness at trial, a procedure which
would go far to prevent that unconstitutional result noted in
Nesbit--“allowing the fate of a defendant to turn on the vagaries

of particular jurors’ enotional sensitivities.”

| woul d hold that the adm ssion of victiminpact evidence
during the sentencing phase of a capital punishnent trial is
unconstitutional under Tennessee |aw unless admtted wth precise
definition and clear limtation. As heretofore stated, the
adoption of procedures such as those used by the State of New
Jersey woul d provi de such definition and [imtation as woul d ensure

the constitutionality of victiminpact evidence in Tennessee.

| would further hold that victiminpact testinony, when
admtted outside of the procedure herein espoused, requires a
strict harm ess error review. It is asinple matter, especially in
cases wWith heinous facts such as the one under subm ssion, to give
short shrift to the harmless error analysis and find, based on
those facts, that the error was harnless. This is easily
illustrated by the | anguage in Payne.
Once [the perpetrator’s] identity
was established by the jury’s
verdict, the death penalty was the
only rational punishnent avail able.
Thus, the State’'s argunent was

har m ess beyond a reasonabl e doubt.
(enmphasi s added.)
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State v. Payne, 791 S.W2d at 19. On the contrary, the inposition

of puni shnent as well as any harml ess error analysis should, in ny
view, include a painstaking, intensely thorough scrutinization of

the facts and | aw.

In the case at bar, the victin s daughter was allowed to
testify not only about her parents’ background, but al so about the
suffering of her father, the fact that the nurder had caused her

famly “problens for el even years,” and that she would “go to [ her]
grave with it.” Considering this evidence, | conclude that the
error nore probably than not affected the judgnment and prejudiced
the judicial process. See Tenn. R App. P. 36(b). To be sure,

draw no concl usions regarding the penalty inposed in this case;

woul d hold only that a jury should be allowed to reconsider the
penalty after the procedures herein suggested have been
i npl emented. Only by such strict limtation of this testinony can
we avoid transgressing on a defendant’s constitutional right to a

fair determ nation of punishnment based on the rel evant aggravating

factors.

Accordingly, I wuld remand this case for a new
sentencing hearing conducted in a manner consistent with the

di scussi on herei n cont ai ned.

Adol pho A Birch, Jr., Justice
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